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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF YEVADA

IN AND FOR THE COUNTY OF LINCOLN

Y

‘Petiticners,
Ve

TEACY TAYLCR, Newvada &Srarte
Engineer; STATE OF NIVADA
DIVISICN OF WATTER EESOURCES;
DOES T throuzh ¥; and BOT
PORATIONE I through X,

Tlusive,

ORDER VACATING AND REMANDING:
STATE ENGINEER’ S RULTNG

SCUTHERN NEVADA WATER
AUTHORTTY, '

Febticiconer Cerzer-Grifiin, In-. has reguested Sudisial

review oI the Nevada Stare znglineer’ s Rul:ing Number 287% igzue

July %, 2328, That rul: granted a tranafer of 18,735 acre

feer of wazer annually to the Real-Party-in-Interest from ths

Lo otre RHea  -Party-in-Irvcerest ' o aprlicaticns 573937, 3934
SE¥ET, B3E9C, 53931, and 53997 Thig matrter haz been Tulty
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Pleadings and papers on file nerein, having considered the

'Eﬁpl‘»qt;bqsﬂazagg and S
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‘oriefed and oral arguments held. Havin ng examined 211 relsvant

arguments cf counsel prasented during the hearing, and good
tause appearing, the Ccurt row snters the fcllowing ordsy:
Z. Summary of the Case
<rn 1285, the Las Vegas Valley Water D acrict (CLYVED )

filed mulziple applications -o transfer grouna watey from

several rural basins in ezgt-central and southern Nevada.

fﬁdﬂ;rl &”e Record at 7087. Theres frcr the Scuthern Navzda

atez Authority (“SNWAY) was created and acguired rights to

il el

ct
™

-
=1

{')

pursas thesgs appli ions. AR at 2. The pstition before the

Court deals with only some of those applicacions, specifically

k()
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Cave Valley: applizations BS and £33897; Delamar Valley:

#33

3321 and 5393%2; and Dry Lake Valle gy

B}

aprlications &

iad

890.. AR at 2545-56. Through these

‘applicaticns, SNWA sought to acguire rights te 34,7852 acre feet

O water annually within the three basina. AR ab 5393,
Certain applicatiens for water rights irn Spring Vallevy not
subj=sct to this patition wers ruled vpon by the State Enginser
©nooxy about April 16, Z007. AR at 6252. COn Januayry 7, Z0O08
SNWA entsres irtc a stipulated agreement with several
governmenta_ agsncies whersby the azgenciss zbandonsd -hesr
amcng others, providsd that SHWA entered into a three-pody
Loard Lo oversszs and mitizare pumping IMBRETtts on east-centrao

and southern Nevada. AR a- 244£-8%
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Ttereafter, in February aCGg,”the State Engineer held a

two we»a nearing on the awﬁllﬂati OnE concerning Jave, PDelamar,
and Dry Laks Vaileys. Multigple protestants, including but ot

limized to the vetiticners in this case, appeared ard presenred
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12209-219, 12576~ VQl 12651-673, 12704-7C8, 12707-12711. SNWa

tdence regarding the perennial vields of ths
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ect valleys. Ag'atrzsg 1190-92, 1236-40, 1251, The

ile also pr@$@rted impac jév;dexée,

;*efﬂrerc:zz.a-madﬁi Wﬁl P WA dEﬂli ed zo p sent -ag evidence.

ER =t ;Qzémizqz; 1524—53, 12675-703.

EFproximately five months lzter, the Stare Engineer issued
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Rul_ng ¥Wo. 587 partly cranting regardirng

the Cave, Dzlamar, and Dry Lake Valleys., AR ar 2-41. In his

Qdécisiong The :at& Engznﬁﬁvlﬂhazged taw puh &mhcd permnﬁ

vields for es Wh cf t}e bgs ne . AE = 9. In &ach oHee, SNWA
was granted most of the “mw Y Creatsd amcounts. AR at 40
Regarding the remaindsr, amorg other things the Stace Engineer

reserved ¢.2 acre-feet per year per proiecied residential
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house, althecugh 2 acre-fest per vaea:r
residential use. AR at 35-37; NRS 534.18C.
II. Standard of Law

Upar s petition for judicial veview, the Cours 18 zonfined

vC considering the administrative record. NES B33 .430(1). ~ne
proceedings in EVLIY Case mast ke Raar-s Ly the Cours, ana HES TN
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be had before judgment is brenounced. XNRES 533.45061(2)
In reviewing the rescord, the Court must trear the State

Engineer’'s decision as "prima facic correct, and the burden of
proci shell be upen the party” chailenging the decision.

WRE 533.450(%). The Court may not sunstitute its judamernt for
ihé” of the State Engineer, but is limited fo determining
whether there is substantizl evidencs in the record o sucport

Révart V. E.2a

™)

the decision. 52,

ERI SH&S»aKLl:l ev1cehcm im “gh which = r@aﬂomcbi

v

dequ uat 'to SUPPSTE 3 conclusion.” ﬁéch&r

G‘f*a& Of tﬂc State Eng'r of Nev., 122 Nevw. 145

[8] conclusiorn that subetantial evi dence suprports ths
fincings of tae Stare Erginee“ does not, Acwevesr, dispose of
the &ppeat The appiicakle stanuard of review of the
dzcisiorns of -he Zuate Engineer, limired o an inquiry ag Lo
subsbartia ﬁv;deﬂce, presusposes the fullness and Fas roness of

adm nlstrat;vc arocee ﬁgrf all lrvﬁrﬁﬁtﬁﬁ part1 : :

o be nearé ‘
;nee’ muhﬂ MIearév *emolvw 57
- Noian v. Starce Deprc of

‘SBe NRS 533,45
D the crucigl
&5 MNev,

¥

2rCE,

Ze

¢ {0270, l(on rehearing); the Gecisionmaker muey
Lngs in sufficient detail o permic judicial
Wroaigni v, State Insurance Commissioner, 449 P24
sas além NRS Z33B.125. When these procedur &%,
i¢ notri ens o fairnezs and due process, are not
e yesulbting administrative ac*xo;an is
s81ve, ov accompanled by 2
zours will no: hesitare ro 1itervenr
Fragson, 85 Newv. 4%8, R13 p i
Revert, $: Xev. at 786, 603 2.24 at 64
The Court is free to deside purely legal guesticns de
Acve. Town of Fureka v. Office of the o 2 Eng’r of Nev., 108
Nowv. 183, 1€5, R2€6 T .o 248, 24% (1U32). A suvelw lewal
qUesSTIon 18 one that is pot deperdant ugon, and must
LeCoSsarily be reselved wichaus reference to, anyv facr g, tra
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. Beay Lepartment of Motor Vekhicies

105 WNev. 435, 4238 L24

State K:‘.’Tlf_‘e&i = mﬁt:ero*fata““{}n

1

court should give 1t great deferencs within the

larngusge of the applicable statutor—s rovisionsg, it iz net
I b4

15, g25 7.2
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controlling. Town of Eurska, Nev. at a

Andersen Familyv Assccs. v. Ric i, 124 Nev. Adv. Rep. 17, 179
P.3d 1201, 1203 {2008 .

III, The State Engzne&r S De on was Avnzt ary,

Oppress_ve, and a Manlfest Abuse of blscretlon.

State Engineesr acknowledged withon his Ruling thac

water rights previcusly available in the thres basins at issue
had already been fully distribured. & S8tate Encineer then
deciared that the perennizl vields available within the thrae

had effeet

‘bagins *helﬂb” c:::t na awultiﬁnai a

diat:i

anrua.ly J“afﬁ"3 "utmcn

In the process, the State Engineer reserved some of the
rew alfia for futurs grows F in the basins. EHowever, no evidence
was cited by the Stare Engine&r in reachiry his coneolus.ons

regarding how much water should be retained for future use
with n -hose basins. Instead, his concluscry findincs were
simply allowed oo speak for themselves. Tor instance, tLhe

Svate Engonecr uttered the cllowing within the Fuling:
eiieve that hundreds or shousapnds
the ns 50 To EC years as argued
ste Znginesr finds if the entire
elopable land was rarcelsd  inte
Lo $38 lovs: howsver, he CES not
ink thet 211 $3% lovs wiil e
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daveloped. Therefors, the State Engineer finds th i
ragscnable to consider that Up to oSne half of these 93
<62 Lots has the po :blt‘i’ty of a second-home/vacation
being built on them in the future.
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Under NES $534.180{1) the Eloca ion of & donestic well

is 2.¢ acre-faer per vear ané while is true that any
domestic well drilled .in Cave Valley &111 Lave the statutory
guthority ©o withdraw the stazes 2.0 acre-feet per vear, from a
ﬂsnagewwr" persgpective it is highly unniikely this would be rhe
case. If a property is cocupied 60 davs PEY vear this eguates
tc. the proratzsd equivaient of C' 3

acre-fesr per vear. To
28 and to gnsure sufficient

account for some gpermanent residsnc
Cave Valley, an zllocaticn of
b
i

ansppropriated water ig left in O
0.5 of .&n acre-foor per yvear will
lot. The State Enginser finds it i regsonable to lesave 0.5
afa for each of the 469 lots for fus-ure growth ard GCVﬁwchtn
for a tousl of 233 afz. the Sta-e Zngineer finde witsr shav”
algc be Left inp the bzsin for other uses, such 48 B
sterlng and minor commercial tses; %b&wefOVe an additionzl 40
:*“a will be left in the basin for other uses such &5z stock-
waterin g and minor commercial For z toisl of. 278 afa roral
hezug “eftin the bagin of orvicin for Futurse grewzh andg’
development . '

2 used for szach potential

IR

&

ARk at 35-37.

A8 describea by the Statre Engineer, these concluszions and

fisg belief. No evodence was

cited Tor the conclusicons, lLeb alone substartial evidence, w-
the Stats Clting instead £o hig management
perspective. Thus the &Stass Engineer’s conclusion about the

proper awownt of alfa to be reserved within Cave Velley wza hi

best guess as the State Enginecer. “his by definiticn was

arbitrary, particularly whers only .5 zore-faar LEY vear

[

®
w

"1

profected vesidentizl house was reserved fer fature growth,

il

even though 2 acre-Iset per vear .8 the zallowable

(

residenti

{u

use.
Similariy, 1n a prior rul.ng, the Stare Enginaer dasclined

te allow the distriburion of greater amounts of wator

witlhout sigrzficart studies DeIng undertaken to demonstrace
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E:gineer simply

node’ls were sufficr-ent
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41l <5 increzse the perennial vields, with menitoring and

LA

mitigation plansg refarenced as sufficien: in the evant the
State Engireer was wrong.
This soluticn portends a warer rights manager se eking a

resclution to a problewm that has beiﬁ penﬂ" ng *in:e.:he

applications at issueiﬁere firstc ter“er@d 1r 1989 name.v the

R S R

competition fcr water Qazmeen the urban landscape ©f Scuckerr

€
i1

Nevads and its rural hrethren. In The past, tne Stat nginssr

&

reguired specific empirical data hefore taxing the significant
14) step of allowing existing water to be transferrsd cus of basin,

ied by

]
h

e

154 In Ruling No. 527% however, e State Engineer was sat-

1;6-ino-td:1va p«-ulci1Vﬁ da:a_w;tnuht3d_tailiggfwhy:g t uhaﬂﬁw,jH”'

171 was acce pL bla. this may ndve resolved the water
18] management problem prasented by the applicaticns, the sudden

for water

190 resclution of simply ‘printing more money’

201 by declaring that more afa was available when viewed thrcugh

£

new priem, witchout 2xpoararisn &s o what charged to allcw tre
new approach, presents the sszence of an arbitrary decision,

As acknowledged by the Ztate Engineer, “in dry wvalleve -

CAXSE an exceedingly long time to rezch equilibrium and =ffeors
25 o h
will evertually spread sut from the hasin of origin and wil]l
26
[ affect the down-gradiert basins of Walte River Valley ard
27|l |
) Vasley.” BR al 2z, Descite this gtatenent, the !
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 perennizl vields wers measured and grantsd the

- best whils committing teo undo his fecisicm 1 che worst occu
‘Cespite the excesdingly long ‘time required to rezch e

and the effects which will eventual

: Ha;Ley, Bry Leke
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State Encineer botl changed the method oy which the existing

without & ¢lear understanding of the conseou
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in an oppressive consequence for the

State Ergineer simply heping for the
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v spread out from the basin

of corigin and affect the cewn-gradient basing. Capr:icicusness

oy the Stats Engineser le the reasonable core uslicn.
‘n elfect, the State Bnginesr’'s rul ing that Lnere was

newly unappropriated wsatery availabnle for exgort from Cave

<iey and Delamar Valley Led to the furcrer .

uﬁﬁw*Mwlanﬁ tzat the apolicani’s proposged use will nob conflict

with existing rights or proteccible interests in existing
domesticiwells, nor threater te prove detrimentel 1o the public
nteregc.  Without these impediments, aecerding o the State

Engineer NRE E33.3270(3) mandated the grenting of the water

richte applications. &R at 40. Howsver, having acted

{»‘J\)

rbitrarily, capriciously ard cppressively regardinge the Lase

conzlusion pertainisg o

reguired burden of proof

zbused his discrerior.
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Ruling Number =875 {CED for further

with this decision.
IT I8 80 ORDERED.

Dated this /5% day oFf Octoker, Z009.

2=

NOREMAN ¢, Abﬁ:qn

SENICE DISTRICT
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